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DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C. § 6103. This
advice contains confidential information subject to attorney-client and
deliberative procass privilegas and if prepared in contemplation of litigation,
subjact to tha attorney work product privilege. Accordingly, the Examination or
Appeals raecipient of this document may provide it only to those persons whose
official tax administration duties with respect to this case require such
disclosure. In no event may this document bae providad to Examinaticn, Appeals,
or other persons beyond those specifically indicated in this statement. This
advice may not be disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is not a final case
detarmination. Such advice is advisory and dces not resolve Service position on
an issue or provide tha basis for closing a case. The determination of the
Sarvice in the case is to be mada through the exercise of the indapendent
Judgment of the office with jurisdiction over the case.

.

This memorandum is in response to the request for advice
submitted July 20, 2000.

ISSUES

Whether the interest, due con a refund of the employee
portion of social security taxes on wages submitted by the
corporate employer on behalf of individual employees using the
consent procedure, should be calculated under I.R.C. §6621(a)
using the rate for individuals or the rate for corporations.

CONCLUSION

The refund interest shculd be calculated using the rate for
individuals.
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DISCUSSION

In this case, a corporate employer had individual employees
for the tax years involved, paid the employer portion of the
social security tax, withheld the employee portion of the sccial
security tax from the employees' wages, and paid the employee
portion of the social security tax. The employer overpaid both
the employer and employee portions of the social security tax.
The employer received written consent from a number of employees
to claim refunds for their portion of the social security tax.
The employer submitted a claim for refund for the employer
portion of the social security tax and for the employee portion
of the social security tax for the employees from whom consents
had been obtained. The refunds were allowed. The interest on
the refunds for beth the employer and employee portions of the
soclal security tax was calculated using the interest rate for
corporations under I.R.C. §6621. The employer claims that the
interest on the refund for the employee portion of the social
“"security tax should have been calculated using the rate for
individuals under I.R.C. §6621.

The emplover is authorized to obtain a refund for
overpayment of the employee portion of the social security tax
withheld by the employer and paid by the employer. See, Reg.
§31.6402(a)-2. (One circumstance under which the employer is
authorized to obtain a refund for overpayment of the employee
portion of the social security tax is where the employer obtains
a consent from the employee. [Reg. §31.6402{a)-2(a) (2} (1).)
Indeed, the employer may be required to seek a refund for
overpayment of the employee portion of the social security tax
before it can receive a refund for overpayment of the employer
portion of the social security tax. Atlantic Department Stores,
Inc. v. United States, 557 F.2d 957 (2d. Cir. 1977); Macy's New
York, Inc. v. United States, 484 F.Supp. 181 (S.D.N.Y. 1980).

I.R.C. §6621(a)(l) provides the interest rates for refunds.
A higher interest rate is provided for individuals under I.R.C.
§6621(a) (1) (A} than for corporations under I.R.C.'§6621(a)(1)(B).

Where the employer obtains a refund for overpayment of the
employee portion of the social security tax, it does so on behalf
of the employee. The liability for the employee portion of the
soclal security tax is on the employee. I1.R.C. §3101. The
employer through withholding merely 'collects' the tax liability
of the employee. I.R.C. §3102. Amounts withheld from the
employee wages for the employee portion ¢f the social security
tax are treated as paid to the employee and repaid by the
employee through withholding to satisfy the employee portion of
the social security tax. I.R.C. §3123. The employee porticn of
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the social security tax may be collected directly from the
employee. Reg. §31.3102-1{(c). Amounts received by the employer
as a refund for overpayment of the employee portion of the social
security tax must be paid over to the emplcoyee. Regq.
§31.6413(a)-1(b).
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